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The Wisconsin Condominium 
Ownership Act is found in Chapter 
703 of the Wisconsin Statutes. In 
general terms, condominium owner-
ship takes what otherwise might have 
been an apartment or townhouse, and 
permits individual sales of the sepa-
rate dwelling units. A condominium 
is a form of real property ownership, 
just like a joint tenancy or tenancy-
in-common. A condominium is cre-
ated by recording the condominium 
instruments (the declaration, plats and 
plans of a condominium, and any 
attached exhibits or schedules) with 
the register of deeds of the county 
where the property is located. Brokers 
working with residential condominium 
units need specialized knowledge of 
basic condominium concepts and the 
documentation that must be deliv-
ered to condominium purchasers.

This Legal Update addresses the 
unique concepts and documenta-
tion involved when selling residential 
condominium units using the revised 
versions of the WB-4 Residential 
Condominium Listing Contract, the 
Wisconsin REALTORS® Association 
Condominium Addendum to Real 
Estate Condition Report and the 
Addendum C to WB-14 Residential 
Condominium Offer to Purchase. 
The Department of Regulation and 
Licensing has made its final substan-
tive revisions to the WB-4 Residential 
Condominium Listing Contract – 
Exclusive Right to Sell. The optional-
use date for the revised WB-4 was 
October 1, 2008, and the mandatory-

use date is January 1, 2009. The 
Condominium Addendum to Real 
Estate Condition Report and the 
Addendum C to WB-14 Residential 
Condominium Offer to Purchase are not 
mandatory DRL-approved forms, and 
thus do not have mandatory-use dates.

This Legal Update begins with a review 
of condominium concepts and termi-
nology. The Update then reviews the 
changes made to the WB-4 Residential 
Condominium Listing Contract – 
Exclusive Right to Sell. The discus-
sion points out some of the changes 
adopted by the DRL, key issues to 
discuss with the seller, the disclosure 
information and documentation the 
seller and listing broker need to assem-
ble for buyer prospects and practice 
tips for getting the best results with the 
new version of the WB-4. The Update 
also discusses the revisions made to 
the WRA Condominium Addendum 
to Real Estate Condition Report and 
the Addendum C, and concludes with 
Legal Hotline questions and answers 
regarding condominium issues.

Condominium Concepts
To understand condominium own-
ership and effectively sell residential 
condominium units, REALTORS® 
should be familiar with certain key 
condominium concepts. The follow-
ing discussion presents condomini-
um concepts in alphabetical order. 

Residential condominium concepts are 
also defined in the two-page consum-
er handout found at www.wra.org/

Revised WB-4 Residential Condominium 
Listing and Condominium Addenda
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pdf/resources/Residential_Condo_
Concepts.pdf. A list of condominium 
terms also appears on the reverse 
side of the WRA Condominium 
Addendum to Real Estate Condition 
Report and the Addendum C for 
handy reference when working with 
condominium sellers and buyers. 

Assessments
An association assesses unit owners for 
funds to maintain the common ele-
ments, cover administrative expenses 
and create reserves for future capital 
improvements. Assessments are levied 
in proportion to the unit owners’ 
percentage interests in the condo-
minium or as otherwise provided in 
the declaration. The association typi-
cally develops a budget for all of the 
common expenses of the condomini-
um and then allocates those expens-
es between the unit owners. These 
assessments are often referred to as 
“common assessments” and gener-
ally are paid monthly. The associa-
tion may also have additional separate 
fees for the use and maintenance of 
specific components such as parking.

The association also may levy special 
assessments for a special purpose. For 
instance, the association may levy a 
special assessment for capital improve-
ments or major repairs when the 
association’s reserve funds are inad-
equate or when the cost was not pre-
viously contemplated. Special assess-
ments may also be levied to enable 
the association to purchase property.

Assessment Liens
All unpaid assessments, together with 
interest and collection costs, constitute 
a lien on the unit from the time the 
assessment is due if a statement of lien 
is filed with the clerk of courts within 
two years of the assessment due date. 
Once filed, the condominium assess-
ment lien will be a lien on title, and 
thus will need to be paid to give clear 
title upon the sale of the unit. The asso-
ciation also can foreclose on this lien.

Association 
All unit owners acting together as a 
group to manage a condominium and 
maintain the common elements in 
accordance with the bylaws and dec-
laration make up the association. The 
association will be either a nonstock, 
nonprofit corporation (Chapter 181 
of the Wisconsin Statutes) or an unin-
corporated association. Every unit 
owner is automatically a member of 
the association, and only unit owners 
may be members of the association.  

The association, primarily act-
ing through its board of directors, 
administers and governs the condo-
minium. The association is respon-
sible for the management and main-
tenance of the condominium com-
mon elements, including, for exam-
ple, lawns and landscaping; roads, 
driveways and sidewalks; building 
exteriors; common roofs, doors and 
windows; outside lighting; and swim-
ming pools, tennis courts, club hous-
es and other recreational amenities. 

The board of directors makes the asso-
ciation’s policy and operational deci-
sions, including interpretation of the 
condominium instruments, bylaws, 
rules and other documents relating to 
the condominium or the association. 
They are responsible for the associa-
tion’s financial matters such as prepar-
ing budgets, levying and collecting 
assessments, maintaining books and 
records, preparing financial reports, 
and filing tax returns. Subject to 
any restrictions in the declaration, 
they may make contracts, incur liabili-
ties and borrow funds in the name 
of the association, grant easements 
through or over the common ele-
ments and grant or withhold approval 
of any action by a unit owner or other 
person that would change the exte-
rior appearance of the unit or of any 
other portion of the condominium. 
They must also handle administrative 
matters such as establishment and 
enforcement of rules, communicating 



with unit owners and providing docu-
mentation for unit sales. Some or all 
of these functions may be delegated 
to a condominium manager or other 
professionals such as accountants.

Bylaws
The administration of every condo-
minium is governed by the declara-
tion, bylaws and any rules adopted 
under the bylaws. The bylaws, per 
Wis. Stat. § 703.10, specify the form 
of administration of the condomin-
ium association, indicating whether 
the association shall be incorporated 
or unincorporated, and the extent to 
which the duties of the association 
may be delegated to a board of direc-
tors, manager or others. The bylaws 
state the association’s mailing address; 
the rules for unit owner meetings 
and voting, election of the board of 
directors, assessing and collecting unit 
owner assessments for payment of the 
common expenses, and borrowing 
money and acquiring and conveying 
property; and any other provision 
regarding the management and oper-
ation of the condominium, including 
any restriction on or requirement with 
respect to the use and maintenance of 
the units and the common elements.

Condominium Plat
A condominium plat, per Wis. Stat. § 
703.11, may consist of one or more 
sheets and shall contain the name of 
the condominium and county where 
the property is located on each page. 
The plat shall contain a survey of the 
property described in the declara-
tion showing the location of each 
unit or building located or to be 
located on the property, plans that 
show the location of each building 
located or to be located on the prop-
erty and the perimeters, as well as 
approximate dimensions and square 
footage and location of each unit 
in each building. Common elements 
are shown graphically to the extent 
feasible. Every unit shall be desig-
nated on the plat by unit number. 

Common Elements 
“Common elements” include every-
thing in the condominium that is 
not part of a unit. In a typical res-
idential condominium project, the 
common elements may include the 
land, structural and common parts 
of buildings (entranceway, halls, 
elevator, meeting room, etc.), land-
scaping, roads, any outside parking 
areas, outdoor lighting, any recre-
ational facilities (swimming pool, ten-
nis courts, clubhouse, etc.) and all 
other common areas and amenities.

The common elements are owned col-
lectively by all of the unit owners on 
what is similar to a tenancy-in-com-
mon basis. Each unit owner generally 
owns an undivided percentage inter-
est in the common elements. These 
percentage interests are established 
in the declaration and are referred to 
as the percentage interests “appur-
tenant to the units" – that is, they 
relate respectively to the individual 
units. For example, in a condominium 
with 100 units, each unit owner may 
own a 1-percent interest in all com-
mon elements of the condominium. 
Thus, a unit owner would own an 
undivided 1-percent interest in the 
tennis courts, road, parking lot, etc.

A unit, together with its undivided 
percentage interests in the common 
elements, for all purposes is real estate 
per Wis. Stat. § 703.04. In simple 
terms, the unit is owned in fee, and 
the common elements are owned 
in an indivisible tenancy-in-common. 

Declarant and Declarant 
Control

The declarant is the property owner 
or developer who subjects his or her 
property to a condominium owner-
ship by executing and recording a 
declaration and other condominium 
instruments. Every declarant shall 
establish an association to govern 
the condominium not later than the 
date of the first conveyance of a unit 

to a purchaser. The declaration may 
reserve a period of “declarant control” 
that gives the declarant the ability to 
appoint and remove association offi-
cers and otherwise exercise the pow-
ers and responsibilities of the associa-
tion. Declarant control will end upon 
the earlier of 10 years in expandable 
condominiums, three years in other 
condominiums or 30 days after the 
conveyance of 75 percent of the com-
mon element interest to purchasers. 
This reservation of power by the 
declarant is regulated by Wis. Stat. § 
703.15(2)(c). The original declarant’s 
rights and interests may be assigned 
to another per Wis. Stat. § 703.09(4).

Declaration
The declaration, per Wis. Stat. § 
703.09, states the name and address 
of the condominium; describes the 
land where the condominium is locat-
ed; generally describes the units, com-
mon elements and limited common 
elements, designating which unit or 
units have exclusive use; sets the 
percentage interests and the num-
ber of votes assigned to each unit; 
states the purposes for which the 
buildings and units are intended and 
restricted as to use; names the agent 
and address for service of process; 
and gives further details regarding the 
Condominium. The declaration states 
the owner’s intention to subject the 
property to condominium ownership 
and is signed by the owner and any 
first mortgagee of the property or 
holder of an equivalent security inter-
est in the same manner required for 
other conveyances of real property.

Limited Common Elements 
“Limited common elements” are 
common elements that are identified 
in the declaration or plat as reserved 
for the exclusive use of one or more, 
but not all, of the unit owners. A unit 
owner does not own a limited com-
mon element (except for each unit 
owner’s undivided percentage inter-
ests in all common elements), but the 
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designated unit owner is the only one 
who may use it. This right to exclu-
sive use, however, may be subject to 
restrictions stated in the declaration 
or other condominium documents. 

Limited common elements may 
include a storage area, patio, balcony, 
garage parking space or boat slip. 
The advantages to having a patio or 
a parking space as a limited common 
element primarily relate to unit owner 
flexibility and maintenance respon-
sibilities. The declaration or bylaws 
may permit unit owners to transfer 
limited common elements by deed 
to other unit owners. Accordingly, 
unit owners may then swap parking 
spaces or sell a parking space that is 
not needed using quitclaim deeds. 

The other primary advantage relates 
to maintenance. If a common ele-
ment such as a patio is a limited 
common element, it may be more 
likely that the maintenance responsi-
bilities, at least for major repairs, will 
be assigned to the association rather 
than to the individual unit owner. 

The primary disadvantage to having 
a patio as a limited common ele-
ment rather than as part of the unit 
is that there may be more restric-
tions on usage (placement of patio 
furniture, privacy fencing, awnings, 
etc.). A patio that is part of the 
unit is more within the control and 
responsibility of the unit owner. 

Percentage Interests
Every unit owner owns an undivided 
percentage interest in the common 
elements in the percentage set forth 
in the declaration. The percentage 
interests (1) determine the extent of 
the unit owner’s undivided ownership 
interest in the common elements, (2) 
usually determine the extent of the 
unit owner’s responsibilities for com-
mon expenses, (3) may determine 
the unit owner’s voting power and 
(4) establish the amount of a unit 
owner’s proceeds in the event that the 

condominium is terminated. Some 
declarations may establish percentage 
interests that are equal for all units, 
in proportion to the square footage 
of the units, based upon the loca-
tion or value of the units or based 
upon some other formula stated in 
the declaration. For example, in a 
high-rise condominium the units may 
have equal percentage interests for 
all purposes except for the alloca-
tion of insurance premiums – the 
units would have percentage interests 
based upon value for this allocation 
because a unit on the 15th floor 
typically will be worth more than 
the identical unit on the 2nd floor.

Reserve Accounts
The presence of adequate capital 
improvement planning and reserves 
fosters credibility with unit owners and 
conveys a general sense that the associa-
tion is organized and acting responsibly.

Reserves may be established for items 
such as roof replacement, repaving of 
roads and driveways, and exterior and 
common element painting. Having 
reserves avoids the scenario where 
the unhappy unit owners are forced 
to pay a series of substantial special 
assessments. In addition, lenders may 
be reluctant to provide mortgage 
loans for condominiums that do not 
have adequate reserves, and insur-
ance companies may view associations 
without adequate reserves as bad risks. 

Wis. Stat. § 703.163 requires a 
declarant or association to establish 
a statutory reserve account (SRA) 
to fully or partially fund repairs and 
replacements of common elements, 
other than routine maintenance, 
unless the declarant or association 
“opts out” and elects not to estab-
lish an account. Condominiums are 
forced to consider whether or not 
they should set up an SRA to pay for 
the repair and replacement of roofs, 
siding and other common elements. 
An association also may at any time 

elect to establish or terminate an 
SRA with the written consent of a 
majority of the unit votes. SRAs can 
be used in a flexible manner – they 
need not be fully funded to pay the 
full amount of all projected common 
element repairs. Rather, an SRA can 
be designed to only partially pay for 
future common element repairs and 
replacements, with the balance of the 
costs to be raised through borrowing, 
special assessments against the units or 
other means. SRA assessments may be 
collected as part of the monthly fees.

Condominiums may have non-statu-
tory reserve accounts in addition to or 
instead of statutory reserve accounts. 

Small Condominiums
A “small condominium” is a con-
dominium with no more than 12 
units, per Wis. Stat. § 703.02(14m). 
Small condominiums are permitted by 
Wis. Stat. § 703.365 to elect simpli-
fied documentation and governance 
provisions if so stated in the decla-
ration for the small condominium.

Unit
A “unit” is the part of the condomin-
ium intended for independent use. 
The unit owner is entitled to exclu-
sive ownership and possession of his 
or her unit. A unit may include one 
or more “cubicles of air,” “enclosed 
spaces” or rooms located on one or 
more levels or floors of a building, 
and may include two or more non-
contiguous areas. For example, a unit 
may include a garage or storage area 
that is not directly adjacent to the 
living area. However, a unit is not 
necessarily limited to an apartment-
like concept. A unit may also be a 
freestanding house, a structure plus 
the surrounding land or a piece of 
land similar to a lot. The definition 
of “unit” encompasses a property on 
which there is no constructed unit 
structure. (Aluminium Industries v. 
Camelot Trails, 194 Wis. 2d 575, 
535 N.W.2d 74 (Ct. App. 1995)).
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What is included in a given unit 
depends on how the unit boundaries 
are described in the declaration and 
plat. This description must be care-
fully reviewed to determine whether, 
for example, a side-by-side townhouse 
unit includes just the cubicles of air 
within the interior walls, or whether 
it also includes the finished surfaces 
of the interior walls (wallpaper, paint, 
etc.), the interior walls between rooms 
and floors, the inside and outside of 
all walls not shared with another unit 
(including the exterior of the build-
ing and utility components running 
within walls) and so on. This may vary 
a great deal and may impact the unit 
owner's maintenance responsibilities, 
ability to make improvements or alter-
ations, and insurance responsibility.

WB-4 Residential 
Condominium Listing 
Contract – Exclusive Right 
to Sell

The revised WB-4 Residential 
Condominium Listing Contract is 
based, in large part, on the WB-1 
Residential Listing Contract. The two 
contracts have essentially the same pro-
cedural provisions for functions such 
as description of property included in 
list price, marketing, occupancy, coop-
eration with other brokers, exclusions 
and protected buyers, commission, 
broker duties and agency representa-
tion options, and other core process-
es involved when listing real estate.

There also are differences between the 
residential condominium listing con-
tract and its residential counterpart. 
These differences result from the fact 
that a residential condominium is a 
specialized form of ownership subject 
to a series of documents that create a 
condominium association, authorize 
the levying of assessments for com-
mon expenses and establish numerous 
restrictions and rules that impact daily 
living in the condominium commu-
nity. A listing broker needs to be pre-
pared to provide detailed information 

and deliver extensive condominium 
documentation to prospective buyers.

Uniform DRL Listing Revisions
In the big picture, the DRL-approved 
listing contracts have not undergone 
any major substantive changes other 
than the incorporation of the Broker 
Disclosure to Clients material. There 
is nothing drastically new or different. 
The DRL has made additional changes 
to update and improve the forms and 
make them a bit more understandable 
for consumers and licensees. Other 
DRL revisions are predominantly 
intended to clarify and improve the 
provisions already in place and do not 
make any major substantive changes. 

The primary focus of the DRL revi-
sions to the listing contracts – to incor-
porate the statutory Broker Disclosure 
to Clients language into the forms – 
has been successfully accomplished. 
REALTORS® will no longer need to 
use the separate Broker Disclosure to 
Clients form along with the WB-4; 
REALTORS® will be able to go back 
to using just the WB-4 listing without 
a supplemental broker disclosure form.

Many of the changes to the WB-4 
residential condominium listing 
contract echo the revisions to the 
WB-1 Residential Listing Contract 
– Exclusive Right to Sell. The DRL 
intends to keep the various listing 
contracts for different property types 
as uniform as possible. Many provi-
sions are identical and appear in sub-
stantially the same order in each listing 
contract. For that reason, this Legal 
Update will overview a few uniform 
provisions and highlight selected pro-
visions specific to condominium list-
ings or deserving of particular empha-
sis. For a detailed discussion of the 
standard listing provisions found in the 
various DRL listing contracts, see the 
October 2007 Legal Update, “WB-1 
Listing Contract – 2008 Revisions,” 
online at www.wra.org/LU0710, the 
September 2008 Legal Update, “WB-2 
Farm Listing and Farm Real Estate 

Condition Report – 2008 Revisions,” 
online at www.wra.org/LU0809, and 
the November 2008 Legal Update, 
“WB-3 Vacant Land Listing and Seller 
Disclosure Report – 2008 Revisions,” 
online at www.wra.org/LU0811. 

A sample copy of the revised WB-4 
Residential Condominium Listing 
Contract appears on Pages 19-24 of 
this issue. In the following discus-
sions, the prior WB-4 (mandatory-
use date of January 1, 2000) will 
be referred to as the “2000 listing,” 
and the newly revised WB-4 will be 
referred to as the “2009 listing.”

Condominium Law Revisions
The clarifications to the WB-4 are a 
by-product of eight years of experi-
ence with these forms and the input 
of WRA members who either served 
on WRA committees or called the 
WRA Legal Hotline with comments 
and suggestions. The changes are 
also necessitated by the revisions and 
updates to the Wis. Stat. ch 703 con-
dominium law enacted in 2004. That 
legislation is discussed in the June 
2004 Legal Update, “Condominium 
Law Revisions,” online at www.wra.
org/LU0406. Additional condomin-
ium resources may be found on the 
WRA Condo Law Resource page, 
online at www.wra.org/condolaw. 

Property Description  
(2009 Listing, Page 1)

Lines 2-9 ask for the condominium 
unit’s street address, which will gener-
ally be a sufficient description. Lines 
2-9 also ask for the condominium 
unit number, building designation, 
if any, and the name of the condo-
minium project because not all con-
dominium units have distinct street 
addresses. This additional information 
combined with the street address may 
adequately describe the property so 
that a third party could then determine 
exactly what property was being sold. 

In addition, lines 2-9 make it clear 
that there is more to a condominium 



unit than just the unit itself. A condo-
minium unit owner is entitled to the 
exclusive ownership and possession of 
the unit and has an undivided inter-
est in the common elements, both 
subject to the rights, interests, obliga-
tions and limitations set forth in the 
condominium declaration and plat. 
The “property” for purposes of the 
WB-4 encompasses the unit plus all of 
these additional rights and interests.

If the information on lines 2-9 does 
not adequately describe the prop-
erty, a complete legal description may 
be used to ensure that the contract 
is enforceable. A description that 
makes reference to the unit num-
ber stated in the declaration and 
on the condominium plat, together 
with a reference to the condomin-
ium instruments, shall be a good 
and sufficient legal description for 
all purposes, per Wis. Stat. § 703.12. 
Any additional description, such as a 
legal description, should be placed on 
blank lines 309-322 of the Additional 
Provisions section or in an addendum.

Property Included in List Price 
(2009 Listing, Page 1)

Although it is not a change, 
REALTORS® are reminded that 
the seller's interest in any common 
surplus and reserves of the con-
dominium allocated to the unit is 
included in the purchase price, per 
lines 11-12. Any fixtures outside of 
the unit that are to be included in 
the sale should be specifically listed 
as additional items included in 
the list price. This might include, 
for example, a privacy fence or 
awning installed on a limited 
common element such as a patio.

Storage Unit  
(2009 Listing, Page 1)

Storage spaces may be part of the 
unit, a limited common element 
or available for purchase or rental 
from the association. Line 20 asks 
whether or not a storage unit is 

included in the list price and a blank 
line is provided to state the storage 
unit number or designation, if there 
is one. If a storage unit is not a part 
of the unit, it technically will not be 
included in the list price, although the 
right to use a storage locker as a limit-
ed common element may be included. 

	 REALTOR® Practice Tips: 
If the storage unit is not a part of 
the unit, the listing agent should 
complete line 20 to indicate a 
storage unit is not included in the 
list price. It may be helpful for the 
agent to explain any storage space 
arrangements in the Additional 
Provisions on lines 309-322. This 
may be done by identifying the 
storage space designation and 
then indicating the nature of the 
seller’s rights (rental, limited com-
mon element, common element 
assigned by the association, etc.) 
and whether there is any charge 
in addition to the unit’s monthly 
assessments.

Limited Common Elements 
(2009 Listing, Page 1)

Lines 21-22 provide a space where 
the limited common elements appur-
tenant to or assigned to the unit may 

be listed. The idea is for the seller to 
list those limited common elements 
that are most important and to list 
them all, if possible. This provision, 
as is true for all of the provisions on 
lines 20-26, will help the listing agent 
understand and describe the amenities 
that go with the unit being sold for 
marketing purposes. Line 22 refers 
to the declaration for a complete list 
of limited common elements as a fail-
safe in case the list is not complete.

Parking (2009 Listing, Page 1)
Some condominiums require that 
parking spaces or garages be purchased 
separately or leased from the associa-
tion. Other condominiums, however, 
may include parking spaces as part 
of a unit or as a limited common 
element. Still other condominiums 
may not have any assigned parking. 

Line 23 of the WB-4 states, “The 
parking for this Unit is ____.” This 
blank line should be used to indicate 
whether parking is included as part of 
the unit, a limited common element, 
unassigned or separately rented or pur-
chased from the association or some 
other entity, and the number or letter 
designation of the parking space(s) or 
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garage(s) being transferred with the 
unit or available for rent or purchase. 
Line 23 concludes with, “The parking 
fee is $ _______.” Any monthly or 
yearly fee in addition to the month-
ly assessments for the unit should 
be indicated in this second blank.

Association Fee  
(2009 Listing, Page 1)

The WB-4 states the amount of the 
common assessments for the unit 
being sold. Line 24 states, “The asso-
ciation fee for this Unit is $______ per 
______.” The association levies assess-
ments or sets the amount of money 
owed by each unit owner for the 
payment of the condominium's com-
mon expenses. These assessments are 
usually payable on a monthly basis, 
although some condominiums may 
have different payment schedules. 
This information should be avail-
able on the current budget for the 
condominium if the seller is unsure.

Right of First Refusal  
(2009 Listing, Page 1)

Lines 25-26 of the WB-4 contain an 
item pertaining to rights of first refus-
al: “RIGHT OF FIRST REFUSAL: 
The condominium association (does) 
(does not) [STRIKE ONE] have a 
right of first refusal on the Unit.” 

The right of first refusal most often 
found in a condominium scenario 
gives the association the first right 
to buy a unit upon the terms and 
conditions offered by a third-party 
buyer. The association typically has 
the right to match the price, terms 
and conditions offered by the other 
buyer. This presumes that the terms 
of the offer made by the other buyer 
must be given to the association 
so that a meeting can be convened 
to decide whether to match those 
terms and buy the unit or let the 
prospective buyer purchase the unit.

Wis. Admin. Code § RL 24.12(2) 
requires any licensee in a transaction 
who has knowledge of a right of first 

refusal to disclose that fact in writing, 
in a timely manner, to all interested 
prospects. In other words, the exis-
tence of the right of first refusal is 
treated like it is a material adverse 
fact because the right of first refusal 
casts some doubt over whether the 
seller will be able to sell the unit to a 
third-party buyer. If the listing agent 
or a cooperating agent knows there is 
a right of first refusal on the unit, this 
must be disclosed to all prospects in 
writing. Once the disclosure has been 
made to a prospect, an agent may 
deliver a copy of that prospect’s offer 
to purchase, exchange agreement, 
option contract or lease to the associ-
ation. The requirement for timely dis-
closure dictates that a buyer must have 
had notice of the right of first refusal 
before submitting his or her offer or 
other proposed contract to the seller.

If there is a right of first refusal on the 
unit, the listing agent must disclose 
this fact in writing to all prospective 
buyers, perhaps in data or MLS infor-
mation sheets for the unit. If the seller 
cannot confirm whether or not there is 
a right of first refusal, the listing agent 
may want to check the declaration, the 
seller’s title policy, or with a title com-
pany or the association office. If there 
is a right of first refusal, the terms 
and conditions thereof may be given 
to the seller and potential buyers.

Although once somewhat prevalent, 
rights of first refusal do not appear 
as often in new condominium docu-
ments as they once did. One reason 
is that secondary market lenders and 
insurers shied away from condomin-
ium mortgage loans where there was 
a right of first refusal with the asso-
ciation. Another potential concern 
with a right of first refusal held by 
an association is that it may some-
times be used in a discriminatory 
fashion to block a particular buyer 
or a particular group or class of 
buyers from becoming new mem-
bers of the condominium community, 
which is clearly an illegal practice.

Occupancy  
(2009 Listing, Page 1)

The idea behind the Occupancy sec-
tion on lines 35-37 of the WB-4 was 
to alert the seller early on that the 
unit needs to be broom swept with all 
debris and personal property removed 
at closing so that the buyer may take 
the keys and move in without having 
to deal with the seller’s “stuff.” The 
seller’s sweeping obligation is limited 
to the unit while actual occupancy will 
include limited common elements.

Commission  
(2009 Listing, Pages 1-2)

The overall structure and substance 
of the Commission section in the 
2009 listing remain unchanged. Line 
55 is improved and simplified by 
simply stating, “Broker’s commission 
shall be ____,” leaving to the broker 
whether to state a percentage of the 
purchase price, a set dollar amount 
or another compensation description. 

Exclusive Right-to-Sell Listing 
(2009 Listing, Pages 1-2)

The WB-4, the WB-1 Residential 
Listing Contract – Exclusive Right-to-
Sell and the other DRL-approved list-
ing contracts are all exclusive right-to-
sell listing contracts. Wis. Admin. Code 
§ RL 16.02(3) defines an “Exclusive 
right-to-sell listing” as “a written list-
ing agreement appointing a broker the 
exclusive agent for the sale of property 
for a specific period of time, and which 
entitles the listing broker to a commis-
sion if the property is sold by the owner, 
by the broker or by anyone else.”

Accordingly, in an exclusive right-to-
sell listing like the WB-4, the list-
ing broker has the exclusive right to 
procure a buyer for the unit. As a 
result, the listing broker is entitled 
to the specified commission if the 
property is sold during the term of 
the contract, even if another broker or 
the seller procures the buyer. This is 
confirmed by the language found on 
line 1 and lines 55-64 of the WB-4.

7 Legal Update, January 2009Wisconsin REALTORS® Association



	 REALTOR® Practice Tips: 
Consumers seem to believe that a 
listing broker does not “deserve” 
to be paid the commission agreed 
to in the listing contract unless 
the broker procures the buyer and 
unless the broker “did enough 
work” to merit the compensation. 
REALTORS® should be sure that 
sellers understand the true nature 
of the WB-4 and other exclusive 
right-to-sell listings in order to 
avoid potential disputes and litiga-
tion.

Exclusive-Agency Listings
Wis. Admin. Code § RL 16.02(2) 
defines an “exclusive-agency list-
ing” as “a written listing agree-
ment containing all of the elements 
of an exclusive right-to-sell listing, 
except that the owner retains the 
right to sell the property himself 
or herself without owing the list-
ing broker a commission.” In an 
exclusive-agency listing, the property 
is listed with only one listing broker, 
but the seller retains the right to sell 
the property him or herself without 
owing a commission to the broker. 

To modify the WB-4 Residential 
Condominium Listing Contract – 
Exclusive Right-to-Sell to produce 
an exclusive-agency listing, the fol-
lowing items should be modified 
or deleted: 1) line out the phrase 
“right to sell” from the title of the 
form and write the word “agency” 
in its place; 2) line out the words 
“the” and “right” from line 1 of the 
listing and write the word “agency” 
in place of “right;” 3) add a provi-
sion under Additional Provisions on 
lines 309-322 or in an addendum 
to the effect that “Broker’s com-
mission is not earned based on lines 
57-59 of the Commission section 
if the sale, offer accepted, option 
granted or exchange agreement 
entered into by Seller is with a pur-
chaser procured by Seller;” and 4) 
line out the words “by Seller” from 
line 61 in the Commission section.

Hybrids
Although not an official category of 
listings, hybrid listings usually resem-
ble exclusive-agency listings, for exam-
ple, but have been creatively modified 
to adjust one or more features. The 
end result is a listing that has features 
characteristic of different types of 
listings – a blend of different listing 
contract components. A hybrid listing 
may, for instance, look like a combi-
nation of an exclusive-agency and a 
variable-commission listing contract. 

For example, a listing broker may 
modify the WB-4 to create an exclu-
sive-agency listing contract. If only 
the basic modifications described 
above are made and the seller finds 
the buyer, the broker would still be 
obligated to negotiate and draft the 
offer and other necessary paperwork, 
provide information, advice and mate-
rial facts, close the transaction and 
provide other client services. The only 
difference is that the broker would 
be providing these services for free 
because the seller found the buyer. 

To avoid this outcome, the listing 
broker may wish to draft an exclusive-
agency listing contract as before, but 
add in Additional Provisions on lines 
309-322 or in an addendum that any 
buyers found by the seller are exclu-
sions until the end of the listing con-
tract term, thus releasing the listing 
broker from the obligation to provide 
brokerage services for free. The buy-
ers the seller procures then could 
work with their attorneys on the offer.

Alternatively, the broker may wish to 
draft an exclusive agency listing and 
provide that he or she will be paid 
a reduced commission instead of no 
commission if the seller finds a buyer. 
This would be an exclusive-agency, 
variable-rate-commission listing con-
tract. A variable-rate-commission list-
ing contract occurs when a seller agrees 
to pay a specified commission if the 
property is sold by the listing broker, 
either with or without the assistance 

of a cooperating broker, and a dif-
ferent commission if the sale results 
solely through the efforts of the seller. 

	 REALTOR® Practice Tips: 
Listing brokers have the affirma-
tive obligation to disclose the exis-
tence of variable-rate-commission 
arrangements to brokers seeking 
cooperation under Standard of 
Practice 3-4 of the REALTOR® 
Code of Ethics. Listing brokers 
are required, upon inquiry, to 
inform a cooperating broker 
what differential would result in 
a cooperative transaction versus 
a sale resulting solely from the 
seller’s efforts. For example, if 
the listing provided for a 5-per-
cent commission for a co-broke 
sale and a 3-percent commission 
if the buyer is procured by the 
seller, the listing broker would 
be required to inform inquiring 
cooperating brokers that there is 
2-percent differential. 

Seller Cooperation with 
Marketing Efforts  
(2009 Listing, Page 2)

The Seller Cooperation with 
Marketing Efforts section on lines 
88-106 of the WB-4 provides:

"Seller agrees to cooperate with 
Broker in Broker's marketing efforts 
and to provide Broker with all 
records, documents and other mate-
rial in Seller's possession or con-
trol which are required in connec-
tion with the sale, including, but 
not limited to, copies of the con-
dominium association’s condomini-
um disclosure materials as described 
in lines 107-136. The Buyer may 
also request copies of the following:

1)	 the condominium association’s finan-
cial statements for the last two years, 

2)	 the minutes of the last unit owner's 
meetings, 

3)	 the minutes of condominium board 
meetings during the 12 months prior 
to acceptance, 
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4)	 information about contemplated 
or pending condominium special 
assessments, 

5)	 copies of the association's certificate 
of insurance, 

6)	 a statement from the association indi-
cating the balance of reserve accounts 
controlled by the association, 

7)	 a statement from the association of 
the amount of any unpaid assess-
ments on the unit (per Wis. Stat. § 
703.165), and 

8)	 the declaration and bylaws of the 
master association, if any. 

Seller authorizes Broker to do those 
acts reasonably necessary to effect a 
sale and Seller agrees to cooperate fully 
with these efforts which may include 
obtaining condominium disclosure 
materials at Seller's expense (see Wis. 
Stat. § 703.20(2)), use of a multiple 
listing service, Internet advertising or 
a lockbox system on Property. Seller 
shall promptly notify Broker in writ-
ing of any potential purchasers with 
whom Seller negotiates during the 
term of this Listing and shall prompt-
ly refer all persons making inquiries 
concerning the Property to Broker.”

Although the other DRL-approved 
listing contracts require seller cooper-
ation with listing brokers, that respon-
sibility encompasses far more when 
a condominium unit is being sold 
because of the extensive disclosure 
materials and other documentation 
needed for delivery to buyers. The 
seller agrees to provide the listing bro-
ker, if within the seller’s possession or 
control, the condominium disclosure 
materials listed in the Condominium 
Disclosure Materials section on lines 
107-136 of the WB-4 plus the eight 
listed items (lines 92-101). Provision 
of condominium disclosure materials 
is mandatory per Wis. Stat. § 703.33, 
while the listed eight items are docu-
ments that thorough buyers or attor-
neys assisting buyers may request to 
see, perhaps as conditions to their 
offer of purchase. The listed eight 

documents will also further the listing 
agent’s familiarity with the condomin-
ium and enhance the listing agent’s 
ability to effectively market the unit. 

Copies of the association’s financial 
statements for the last two years, the 
minutes of the last unit owner’s meet-
ings, the minutes of association board 
meetings during the 12 months prior 
to acceptance, a statement from the 
association indicating the balance of 
reserve accounts controlled by the 
association and information about 
the contemplated or pending condo-
minium special assessments will be of 
interest to a buyer who wants to see if 
the association keeps good records, if 
assessments are generally sufficient to 
pay association expenses, if reserves 
appear to be reasonably adequate and 
if special assessments are required 
for major expenses. This information 
helps a buyer better gauge the finan-
cial health of the association. A copy 
of the association’s certificate of insur-
ance allows a buyer to make sure that 
the buyer’s insurance coverage on the 
unit does not overlap the association’s 
coverage on the common elements. 

Accordingly, even though these docu-
ments are in addition to the dis-
closure materials that the seller is 
legally obligated to provide to the 
buyer, the listing agent may want to 
encourage the seller to furnish cop-
ies of the listed documents so the 
listing broker can better understand 
the condominium and be ready to 
quickly address a prospect’s inquiries.

	 REALTOR® Practice Tips: 
Obtaining financial statements, 
minutes and information about 
the condominium’s reserves is 
important because they will show 
a better picture of the condomin-
ium's financial health than simply 
looking at the budget, which is all 
that is required for the statutory 
disclosure materials. The minutes 
may reveal whether any major 
capital improvement projects or 
other large expenditures are being 
planned and hopefully indicate 

whether these projects are going 
to be paid for via the reserves, a 
special assessment or some other 
means. The minutes may also 
indicate whether the association is 
involved in any litigation.

	 REALTOR® Practice Tips: 
Listing agents should showcase 
the fact that an association has 
healthy reserve accounts for 
capital improvements and periodic 
maintenance.

The unit buyer has the right to request 
a statement from the association of the 
amount of any unpaid assessments on 
the unit, per Wis. Stat. § 703.16(5). 
The buyer will not be liable for any 
unpaid assessments against the seller 
in excess of the amount reported by 
the association on this statement. 
Accordingly, most lenders and title 
companies will routinely request this 
statement, and they may have their 
own form for this purpose. If there 
are no unpaid assessments, the title 
insurance company will remove the 
title exception for unpaid assessments 
from the title insurance policy. If 
assessments remain unpaid at closing, 
they typically will be credited against 
the purchase price to be received by 
the seller. If the association or the 
association board of directors does 
not provide the statement within 10 
business days of the buyer’s request, 
the association cannot file any addi-
tional assessment liens for any unpaid 
assessments following the day of the 
buyer’s request. Although it is up to 
a buyer to request this statement, the 
listing agent may be wise to check 
with the association to make sure 
they are prepared to furnish unpaid 
assessment statements and encour-
age the seller to make sure that all 
assessments against the unit have been 
paid to help ensure a smooth closing.

In this section the seller agrees to 
cooperate with the listing broker’s 
efforts to obtain condominium dis-
closure materials from the associa-
tion at the seller’s expense. Wis. Stat. 
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§ 703.20(2) provides that the asso-
ciation must furnish the information 
and condominium disclosure materi-
als required by Wis. Stat. § 703.33 
within 10 days of the seller’s request. 
The seller shall pay the association 
the actual costs of furnishing the 
information. The seller is therefore 
agreeing to make a timely request 
for the materials and to pay for the 
cost of acquiring the information. 

	 REALTOR® Practice Tips: 
Generally it is better to request 
the disclosure material informa-
tion form the association rather 
than rely upon whatever docu-
ments the seller might have. Most 
sellers do not keep track of the 
amendments and other changes 
that may have been made since 
the seller purchased his or her 
unit. Unfortunately this is not 
always true because some associa-
tions do not keep good records. 
At times the listing broker may 
need to enlist the assistance of 
the title company to find the con-
dominium documents that have 
been recorded and try to piece 
together the materials that are 
needed for a buyer.

This section closes with the provi-
sions similar to those found in the 
other DRL-approved listings requir-
ing seller cooperation with the listing 
broker’s marketing, authorizing MLS 
and Internet advertising and the use 
of lockboxes. The seller agrees to 
promptly notify the listing broker in 
writing of any potential purchasers 
with whom seller negotiates during 
the listing term and to promptly refer 
all persons making inquiries concern-
ing the unit to the listing broker.

Condominium Disclosure 
Materials  
(2009 Listing, Pages 2-3)

Wis. Stat. § 703.33 requires that the 
seller provide the buyer with a copy of 
the condominium disclosure materials 
no later than 15 days prior to closing. 
The seller reaffirms that obligation 

in the Condominium Disclosure 
Materials section on lines 107-136 
of the WB-4. This section lists the 
various documents that are included 
in the mandatory disclosure materials 
that must be provided to buyers, with 
a reminder to include any amend-
ments. A second reminder points to 
Wis. Stat. § 703.365, the statute that 
allows small condominiums to elect 
in their declarations to have abbrevi-
ated disclosure materials that do not 
include all of the documents other-
wise required by Wis. Stat. § 703.33.

The following documents are included 
in the § 703.33 disclosure materials: 

1. 	The proposed or existing declaration, 
bylaws and any rules or regulations, 
and an index of the contents. The 
declaration and any amendments 
will be recorded while the bylaws 
generally are not. Not every condo-
minium will have separate rules and 
regulations – they may be part of the 
bylaws. Any rules and regulations 
will not be recorded.

2. 	The proposed or existing articles of 
incorporation of the association, if 
it is or is to be incorporated. The 
articles of incorporation will be on 
file with the Department of Financial 
Institutions if the association is a 
nonstock, nonprofit corporation 
under chapter 181 of the Wisconsin 
Statutes. Pursuant to Wis. Stat. § 
181.0203, the corporate existence of 
any incorporated association begins 
when the DFI files the articles of 
incorporation. The powers, duties 
and operation of the association are 
specified in its articles. If a provision 
of the articles of incorporation is 
inconsistent with a bylaw, the provi-
sion of the articles of incorporation 
controls. There is no corresponding 
document required if the association 
is an unincorporated association.

3. 	Any proposed or existing manage-
ment, employment or other contract 
affecting the use, maintenance or 
access of all or part of the condo-
minium. Copies of all management 
and employment contracts and leases 

must be included in the condomini-
um disclosure documents if the unit 
owners or association are or will be a 
party to them. Contracts and leases 
entered into between the declarant 
and the association, and the associa-
tion or its board may terminate any 
contracts or leases that are not bona 
fide or commercially reasonable to 
the unit owners with not less than 90 
days notice. Copies of these contracts 
generally could only be obtained 
from the association. 

4. 	The projected annual operating bud-
get for the condominium includ-
ing reasonable details concerning 
the estimated monthly payments by 
the purchaser for assessments and 
other monthly charges. Wis. Stat. § 
703.161 requires any condominium 
with at least one residential unit to 
adopt and distribute to unit owners 
an annual budget that shows:

•	 all anticipated expenses for the 
association;

•	 any amounts to be allocated to an 
SRA under § 703.163 and to any 
other funds for future expenditures,

•	 the amount and purpose of any other 
anticipated association expenditure,

•	 the amounts already held in any SRA 
or other funds for future expendi-
tures,

•	 any common surpluses,

•	 the amount and source of any income 
other than unit owner assessments, 
and

•	 the aggregate amount of any assess-
ment to be levied against unit owners 
and the purpose of the assessment.

	 A residential condominium budget 
must anticipate expenses for the 
association such as common ele-
ment  utilities (e.g., electricity for 
outside lighting, heat/air condition-
ing for hallways and meeting rooms, 
water for common restrooms, etc.), 
snow removal, lawn and landscaping 
maintenance, liability insurance for 
the common elements, errors and 
omissions insurance for association 
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directors and officers, swimming pool 
and tennis court maintenance, security 
system upkeep, pest control, exterior 
building maintenance, accounting and 
legal fees, management fees, administra-
tive supplies and expenses, and any pay-
roll or other taxes.

5. 	Any leases to which unit owners will be 
a party. Copies of these documents may 
be recorded and should also be available 
from the association. 

6. 	A description of any contemplated expan-
sion of the condominium including each 
stage of expansion and the maximum 
number of units that can be added to 
the condominium. The declaration in 
expandable condominiums reserves the 
right of the declarant to add additional 
parcels, buildings and units to the con-
dominium over a maximum period of 10 
years.

 7.	The unit floor plan showing the location 
of common elements and other facilities 
available to unit owners. The seller is also 
to provide information and maps show-
ing the location of the common elements 
and other facilities to be used by unit 
owners. Copies of the condominium plat 
maps are typically used for locating the 
common elements and other features, 
although a copy of the condominium 
plat is not, per se, a disclosure document 
requirement.

8.	 The executive summary, which serves as 
an index for the voluminous disclosure 
materials provided to condominium buy-
ers. This user-friendly index summarizes 
the most important information buyers 
want or need to know about a con-
dominium (such as the rules for pets, 
parking and rentals) or directs them to 
the sections of the disclosure materials 
where that information is found. The 
executive summary promotes buyers’ 
understanding of a purchase by creat-
ing an easy-to-read summary of impor-
tant disclosure material information or a 
consumer-friendly index to the disclosure 
documents at the point of purchase. The 
executive summary includes information 
regarding identification of the condo-
minium, association governance, parking, 
pets, unit rentals, special amenities, unit 
repair and maintenance responsibilities, 

common element and limited common 
element maintenance, repair and replace-
ment responsibilities, reserves, fees on 
new units, expansion plans, unit altera-
tions, amendments and other restrictions 
or features.

	 REALTOR® Practice Tips: The 
declarant or the association (which-
ever is in control) is responsible for 
preparing the executive summary and 
revising it whenever a change in the 
underlying disclosure materials neces-
sitates a corresponding revision to the 
executive summary, per Wis. Stat. § 
703.33(1m).

	 REALTOR® Practice Tips: 
Associations that do not have an 
executive summary prepared may 
delay the availability of a current set 
of condominium disclosure materials 
and impede the seller’s ability to prop-
erly complete an RECR by attaching 
a copy of the executive summary. 
REALTORS® may refer the seller 
or association to the executive sum-
mary form, online at www.wra.org/
pdf/resources/Condominium_Exec_
Summary.pdf, which may printed and 
used by association directors, officers 
or attorneys looking for a quick or rel-
atively easy way to fulfill this require-
ment. Attorneys and others may also 
wish to use the executive summary 
as an outline or roadmap for prepar-
ing their own customized executive 
summary. Under no circumstances, 
however, should a REALTOR® or 
seller attempt to prepare the executive 
summary. It is solely the association’s 
responsibility.

	 REALTOR® Practice Tips: 
Agents should be careful whenever 
they are working with a small con-
dominium with 12 or fewer units 
because the declaration may autho-
rize the use of abbreviated, stream-
lined disclosure materials that do not 
include an executive summary. It is 
always prudent to contact the associa-
tion for a copy of the current condo-
minium disclosure materials, but this 
is particularly true with small condo-
miniums that may use streamlined dis-
closure documents and may not need 
an executive summary.

This Legal Update and other 
Updates beginning with 
92.01 can be found in the 
members-only legal section 
of the WRA Web site at: 
www.wra.org.

A subscription to the Legal 
Update is included in all 
association Designated 
REALTOR® dues. 
Designated REALTORS® 
receive a monthly publica-
tion package including the 
Legal Update, and other 
industry-related materials.

REALTORS® and Affiliate 
members may subscribe 
to the Designated 
REALTOR® publication 
package for $30 annually. 
Non-member subscription 
rate for the package is 
$130 annually. Member 
subscription price for 
the Legal Update is $25, 
non-member price is $75. 
Each subscription includes 
12 monthly issues.

Contact the Wisconsin  
REALTORS® Association 
to subscribe:

4801 Forest Run Road, 
Suite 201 
Madison, WI, 53704-7337

(608) 241-2047 
(800) 279-1972
www.wra.org

Subscribe
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Cover Sheet, Index and Tables of 
Contents

Wis. Stat. § 703.33(2) requires that 
all of these condominium disclosure 
materials be delivered with a cover 
sheet, index and tables of contents in 
the format set forth in § 703.33(2), 
and that all materials must be pagi-
nated. The cover sheet must contain 
specified bold-faced disclosures set 
forth in Wis. Stat. § 703.33(2)(a). 
The declaration, bylaws, and articles 
of incorporation must also have a sepa-
rate table of contents preceding them. 

The WB-4 and Wis. Stat. § 703.33 
state that the seller will provide the 
buyer with complete, current and 
accurate copies of the condominium 
disclosure materials. In many cases, 
however, the listing agent may be the 
one who ends up obtaining the dis-
closure materials from the association 
(assuming the seller does not already 
have a current copy of the documents) 
and delivering them to the buyer.

	 REALTOR® Practice Tips: 
The key is to request all of the 
needed documents as soon as 
possible so that the materials are 
on hand for review by the listing 
agent and for distribution of cop-
ies to prospective buyers. Listing 
agents should learn everything 
possible about the condominium 
when they list a unit.

Additional Disclosure Materials for 
Conversion Condominiums

Lines 123-131 of the WB-4 provide 
that, “If the condominium was an 
occupied structure prior to the record-
ing of the condominium declaration, 
it is a ‘conversion condominium,’ and 
the ‘condominium disclosure materi-
als’ for a conversion condominium 
with five or more units also include: 

1)	 a declarant’s statement based on an 
independent engineer's or architect's 
report describing the present condi-
tion of structural, mechanical and 
electrical installations; 

2)	 a statement of the useful life of the 

items covered in 1), unless a state-
ment that no representations are 
being made is provided; and 

3)	 a list of notices of uncured code or 
other municipal violations, including 
an estimate of the costs of curing the 
violations. 

Under Wis. Stat. § 703.08, residen-
tial property may be converted to a 
condominium immediately after giv-
ing a written conversion notice to all 
tenants. During the 60-day period 
immediately following the delivery 
of the conversion notice, a tenant has 
the “first right to purchase” the unit 
if the unit is offered for sale during 
that period. The tenant may exercise 
this first right to purchase at the price 
at which the unit is being offered on 
the market, the price contained in any 
accepted offer to purchase the unit 
from any prospective third party pur-
chaser or a price otherwise agreed to by 
the tenant and the seller. Tenants with 
leases that extend more than 120 days 
after delivery of the conversion notice 
have the right to continue to occupy 
the unit until their lease ends. Tenants 
with leases that end before the end 
of the 120-day period benefit from 
an automatic extension running until 
the end of the 120 days. A tenant may 
waive his or her occupancy right, first 
right to purchase or both, in writing.

Problems in Obtaining Disclosure 
Documents

One problem often encountered by 
real estate agents working on a con-
dominium transaction in the past 
involves the delivery of the required 
condominium disclosure documents. 
A condominium seller must furnish 
the buyer with a copy of the docu-
ments required under Wis. Stat. § 
703.33(1) at least 15 days before 
closing. Any buyer may rescind his 
or her offer to purchase a condo-
minium unit, without stating any rea-
son and without liability, within five 
business days following receipt of all 
information required by § 703.33(1). 

Declarants generally produce and 
deliver disclosure materials that meet 
the § 703.33(1) requirements when a 
condominium is initially sold to mem-
bers of the public. Once a few years 
have passed and the unit is resold, 
however, it becomes more difficult for 
the seller to pull together a complete, 
current set of disclosure materials. 
The seller generally cannot just turn 
over a copy of the materials he or 
she received when the unit was first 
purchased – the condominium docu-
ments may have been amended, the 
budget may be outdated, pages may 
be lost, etc. The seller may ask the 
association for assistance in compiling 
the appropriate set of documents, and 
the association or the association man-
ager may or may not be able to help 
out. A seller of a unit in 10-unit con-
dominium project that is 20 years old 
will be lucky if there even is a current 
operating budget. Thus it may be dif-
ficult, if not impossible, for the seller 
to promptly give the buyer a current, 
complete set of disclosure materials.

If the buyer does not receive all of 
the required information, the buy-
er’s five-business-day time period for 
rescission never begins to run, leaving 
the buyer with a way to back out of 
the transaction right up until closing. 
This was the ruling by one Wisconsin 
circuit court, despite the fact that the 
buyer and his attorney had ample time 
to review all of the documents and 
were missing only a cover page and 
a table of contents. This is extremely 
frustrating to an agent who is doing 
his or her best to obtain the docu-
ments and put the deal together.

Effective November 1, 2004, buyers 
who are given a set of condominium 
disclosure documents no longer have 
a limitless right of rescission. If the 
buyer receives all of the condominium 
disclosure documents required by § 
703.33(1), the buyer will have five 
business days to rescind the offer in 
writing, without stating any reason 
and without liability. If the buyer 
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receives condominium disclosure doc-
uments that include the cover sheet 
but are missing one or more of the 
documents required by § 703.33(1), 
the buyer will have five business days 
to either rescind the offer in writ-
ing, without stating any reason, or 
to request that the seller deliver the 
missing documents. If the buyer nei-
ther rescinds nor requests missing 
documents within the five business 
days, then the delivered materials 
will be deemed satisfactory and the 
buyer will have no further right to 
rescind based upon those materials.

The seller has five business days fol-
lowing receipt of the buyer’s request 
to deliver the missing documents. 
The buyer may rescind the sale within 
five business days following the earlier 
of the buyer’s receipt of the requested 
missing documents or the seller’s 
deadline for delivering the documents. 

This revised process preserves the 
consumer protection measures built 
into the condominium disclosure 
requirements, but also prevents buy-
ers from turning the shield of those 
protections into a sword used against 
sellers and real estate agents. A buyer 
can no longer wait until the last 
minute to cancel the transaction.

This process is summarized on 
lines 132-136 of the WB-4.

Broker Disclosure to Clients 
(2009 Listing, Pages 3-4)

The mechanics for the seller-client’s 
selection of an agency relationship 
appear on lines 178-189 of the WB-4. 
When a seller selects a multiple rep-
resentation relationship, that client 
is contemplating a possible situation 
where the seller has the condominium 
listing contract and the buyer has a 
buyer agency agreement, both with 
the listing broker’s company. If the 
condominium seller and buyer do 
not consent to multiple representa-
tion, the buyer may not be able 
to see the seller’s listed condomin-
ium unit, potentially impacting the 

broker’s overall ability to find a good 
unit buyer for the seller or to find 
the perfect unit for the buyer-client. 

There are two varieties of multiple 
representation: multiple representa-
tion without designated agency and 
multiple representation with desig-
nated agency, often referred to as just 
“designated agency.” A listing broker 
may not provide brokerage services 
in either multiple representation rela-
tionship without the written consent 
of the seller (listing contract) and 
the buyer (buyer agency agreement) 
clients who are parties to the transac-
tion. In multiple representation with-
out designated agency, the broker and 
its agents may provide brokerage ser-
vices to each client, but when it comes 
time to negotiate, they must remain 
neutral and cannot provide any advice 
or opinions that place the interests of 
one client ahead of the other. With 
designated agency, one or more agents 
represent the seller and one or more 
other agents represent the buyer, and 
these agents provide full negotiation 
services to the clients. These desig-
nated agents may give the respective 
clients advice, opinions and strategies 
intended to further the interests of the 
client they are working with, but must 
maintain all confidentiality duties.

Lines 178-189 of the WB-4 provide:

“If a designated agency relationship 
is not in effect you may authorize or 
reject a multiple representation rela-
tionship. If you authorize a multiple 
representation relationship the broker 
may provide brokerage services to 
more than one client in a transaction 
but neither the broker nor any of 
the broker's salespersons may assist 
any client with information, opin-
ions, and advice which may favor the 
interests of one client over any other 
client. If you do not consent to a 
multiple representation relationship 
the broker will not be allowed to 
provide brokerage services to more 
than one client in the transaction. 

INITIAL ONLY ONE OF 
THE THREE LINES BELOW:

________ I consent 
to designated agency.

________ I consent to multiple rep-
resentation relationships, but I do 
not consent to designated agency.

________ I reject multiple rep-
resentation relationships.

NOTE: YOU MAY WITHDRAW 
YOUR CONSENT TO 
DESIGNATED AGENCY OR TO 
MULTIPLE REPRESENTATION 
RELATIONSHIPS BY WRITTEN 
NOTICE TO THE BROKER” 

When working with these provisions, 
the listing agent should make sure that 
sellers understand that they are allowed 
to change their minds and can easily 
make a change, and that they properly 
indicate their choice on the WB-4.

	 REALTOR® Practice Tips: 
Sellers frequently become distract-
ed and place an “X” or a “” on 
the lines for selection of an agency 
relationship when in fact the 
statutory instructions direct that 
the clients initial the line appear-
ing before the desired agency rela-
tionship selection. REALTORS® 
should remind their clients to 
initial these lines.

	 REALTOR® Practice Tips: 
Clients should be reassured that 
they can readily change their 
agency relationship selection. 
Consent can be withdrawn by 
written notice to the broker and 
a new selection may be made by 
amending the listing or using a 
separate, dated Broker Disclosure 
to Clients form.

Real Estate Condition Report 
(2009 Listing, Pages 3-4)

There is no specialized or customized 
RECR for use in a residential condo-
minium transaction – the seller uses the 
standard Wis. Stat. § 709.03 RECR 
form for property disclosures. Wis. Stat. 
§ 709.01(1) specifies that the RECR 
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is used with a condominium unit.

In the past there has been some 
confusion among licensees regarding 
exactly what portions of the condo-
minium property the seller should 
be addressing when completing the 
RECR for a condominium sale. The 
Real Estate Condition Report sec-
tion on lines 222-233 of the WB-4 
reminds the sellers that the RECR 
should be completed with regard to 
the unit itself, the common elements 
and any limited common elements 
used exclusively by the unit seller. 
This reminder also appears in the 
RECR form itself, and in Wis. Stat. § 
709.03. The seller may often obtain 
information about the condition of 
the common elements from the min-
utes of the unit owners’ and asso-
ciation board of directors meetings. 

This section also reminds the 
seller that Wis. Stat. § 709.02(2) 
requires the seller to also furnish 
a condominium addendum to the 
RECR and a copy of the execu-
tive summary along with the RECR.

Condominium Addendum 
to the Real Estate 
Condition Report

The Condominium Addendum to 
the Real Estate Condition Report is 
required by Wis. Stat. § 709.02(2) to 
supplement the RECR. This adden-
dum asks the seller to provide some 
very basic information that a unit 
seller should readily know, includ-
ing the unit address and description, 
contact information for the seller or 
the listing agent, association manage-
ment information and unit assess-
ment information. The addendum 
also instructs the seller to attach 
a copy of the executive summary.

§ 709.02(2) creates these simple dis-
closure requirements with the hope of 
getting important yet basic informa-
tion to the buyer prospect early on 
in the process. The RECR is often 
given before any offer to purchase is 

written and is required to be given 
no later than 10 days after acceptance 
of the offer, whereas the condomin-
ium disclosure materials may not be 
given until 15 days before closing.

	 REALTOR® Practice Tips: 
The condominium amendment 
to the RECR gets the prospective 
purchaser thinking about assess-
ment fees early on – possibly before 
the offer is written and certainly 
before the prospect receives the 
condominium disclosure materials. 
It may be helpful to attach a copy 
of the current budget to the RECR 
condominium amendment as an 
easy way to provide information 
about the current assessments for 
the unit. The budget and assess-
ments are important aspects of 
condominium living that often are 
not well understood by new unit 
purchasers.

The WRA has updated its 
Condominium Addendum to Real 
Estate Condition Report. A sam-
ple copy of this updated adden-
dum appears on Pages 27-28 of this 
Update. The various implementation 
deadlines that appeared in the origi-
nal version of this form have been 
removed because they are no longer 
relevant; there previously were dates 
in conjunction with the provisions 
on lines 6-7 and 32-33 of the form.

The contact information section on 
lines 13-17 of the form has been 
clarified on line 13 to show that the 
contact information being provided 
to the buyer may be either the contact 
information for the unit owner, that 
is, the seller, or contact information 
for the unit owner’s agent/listing 
broker, that is, the listing agent. The 
seller is asked to strike one of these 
choices and complete lines 14-17.

A seller may not be likely to provide 
the seller’s own contact information 
unless the seller was involved in a 
FSBO transaction, a limited service 
listing situation or another scenario 
where the seller wanted to be the 

contact person for the buyer. In most 
other cases, the contact information 
being filled in will be the listing 
agent’s contact information – that is 
who the buyer prospect and any agent 
or representative of the buyer most 
often will be directed to contact. The 
reference on line 13 to “Unit Owner’s 
agent” is intended to refer to the 
listing broker and/or listing agent, 
and this has been clarified by add-
ing the reference to “listing broker.”

The language in the Condominium 
Assessments, Fees and Charges sec-
tion on lines 27-30 has also been 
revised to help sellers understand that 
they are being asked to itemize all 
current assessments, including general 
assessments, special assessments and 
any other fees or charges. There may 
be other charges if the unit owner 
is required to pay a separate rental 
charge for parking, storage, use of 
the condominium clubhouse facility, 
etc. The idea is for the seller to state 
all of the fees the seller currently pays 
with regard to the seller’s unit and 
lifestyle in the condominium. Also 
new is the suggestion that the seller 
attach a copy of the budget for easy 
reference, presuming that the bud-
get will show not only all aspects of 
the unit owner assessments, but will 
also be helpful to the buyer by pro-
viding an early look into the finan-
cial workings of the condominium.

The final revision to the form occurs 
in the Executive Summary section 
on lines 31-33. This section says 
that a copy of the executive summa-
ry is attached to the Condominium 
Addendum to Real Estate Condition 
Report unless the condominium unit 
being sold is in a small condomini-
um that has elected abbreviated dis-
closure material requirements pur-
suant to Wis. Stat. § 703.365(8).

Wis. Stat. § 703.365(1) says that the 
declaration for a small condominium 
may provide that any or all of Wis. 
Stat. § 703.365(2) to (8) or any parts 
of those subsections apply to the small 
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condominium. Unless any of those 
subsections are adopted, then Chapter 
703 applies to the small condominium 
in the same manner and to the same 
extent as to other condominiums.

Wis. Stat. § 703.365(8) states, 
“DISCLOSURE REQUIREMENTS. 
The disclosure required for a small 
condominium under s. 703.33 is lim-
ited to the disclosure required under 
s. 703.33(1)(a) to (e), if applicable, 
and a copy of the condominium plat.” 
Under Wis. Stat. § 703.33(1), the 
executive summary is listed in subsec-
tion (h), so no executive summary is 
required if the small condominium 
has elected to adopt Wis. Stat. § 
703.365(8) in its declaration. Wis. 
Stat. § 703.33(1)(h) does not apply 
under those circumstances. Wis. Stat. 
§ 709.02(2)(d) provides that, “a copy 
of the executive summary required 
under § 703.33(1)(h)” be attached to 
the Condominium Addendum to the 
RECR, but an executive summary is 
not required under § 703.33(1)(h) for 
small condominiums electing abbrevi-
ated disclosure materials. It would 
make no sense to require an execu-
tive summary with the Condominium 
Addendum to Real Estate Condition 
Report for a small condominium if 
no executive summary is required 
with its disclosure materials.

As in the original version, there is 
a small box – just above the buy-
er’s signature lines on the WRA’s 
Condominium Addendum to Real 
Estate Condition Report form – that is 
to be checked if the buyer has already 
received the condominium disclosure 
materials at the time that receipt of 
the condominium addendum to the 
RECR is acknowledged. Often disclo-
sure materials are not distributed to a 
potential buyer until after the offer is 
accepted because sellers may have only 
one copy of the typically voluminous 
disclosure materials or are reluctant 
to pay for multiple copies. Although 
it may seem early, it may be beneficial 
to give serious prospects their copy 

of the disclosure materials early on 
along with the RECR because it will 
dramatically shorten the timeframe 
for rescission by the buyer. Sellers will 
appreciate knowing early whether a 
buyer is going to rescind the offer 
based upon the disclosure materials 
rather than enduring the prolonged 
uncertainty resulting from waiting 
to give the disclosure materials until 
the deadline 15 days before closing.

The updated Condominium 
Addendum to Real Estate Condition 
Report is available on ZipForm 
and for purchase in hard copy. This 
addendum is a one-page form, print-
ed with a plain language explana-
tion of some basic condominium 
terminology on the reverse side.

Addendum C to WB-14 
Residential Condominium 
Offer to Purchase

The WRA developed an Addendum 
C to WB-4 Residential Condominium 
Listing Contract and WB-14 
Residential Condominium Offer to 
Purchase in response to Wis. Stat. 
ch 703 condominium law revisions 
and updates enacted in 2004. The 
addition of the executive summary 
and the condominium addendum to 
the RECR, and the changes to pro-
cedures relating to a buyer’s rescis-
sion rights based upon receipt of the 
condominium disclosure materials, 
triggered the need to update a few 
of the narrative portions of the WB-4 
“Residential Condominium Listing 
Contract” and WB-14 “Residential 
Condominium Offer to Purchase.” 
The WRA developed an addendum 
to supplement these transactional 
forms with pertinent information 
from these new legal developments.

When the WB-4 was updated, the 
information that was on Addendum 
C was incorporated into the 2009 list-
ing so the Addendum C is no longer 
needed with the WB-4. Consequently 
the Addendum C has been revised to 

apply only to the WB-14 Residential 
Condominium Offer to Purchase. A 
sample copy of this updated addendum 
appears on Pages 25-26 of this Update.

The revised Addendum C is available 
on ZipForm and for purchase in hard 
copy. This addendum is a one-page 
form, printed with a plain language 
explanation of some basic condomin-
ium terminology on the reverse side.

Condominium Hotline 
Questions and Answers

The following are some questions 
and answers from the WRA's Legal 
Hotline regarding condominiums.

Do you still have to use the 
Addendum C with the new condo-
minium listing? What about the 
Condominium Addendum to the 
Real Estate Condition Report?

It is no longer necessary to use the 
Addendum C with the new condo-
minium listing contract (but it is still 
used with condominium offers to 
purchase). Addendum C was called 
the Addendum to WB-4 Residential 
Condominium Listing Contract and 
WB-14 Residential Condominium 
Offer to Purchase, but is being 
renamed the Addendum C to WB-14 
Residential Condominium Offer to 
Purchase because the information that 
was in the addendum has been incorpo-
rated into the revised WB-4 Residential 
Condominium Listing Contract (man-
datory-use date January 1, 2009).

On the other hand, the Condominium 
Addendum to the Real Estate 
Condition Report must still 
be used with the RECR – that is 
still required by the statutes. The 
Condominium Addendum to the 
Real Estate Condition Report con-
taining some language updates and 
an updated Addendum C designed to 
be used just with the condominium 
offer are available from the WRA.

Do you have to provide an RECR or a 
condominium addendum to the RECR 
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to a buyer of a new construction condo-
minium that has never been occupied?

Wis. Stat. § 709.01 provides, 
“Requirements for transfer. (1) Except 
as provided in sub. (2), all persons who 
transfer real property located in this 
state, including a condominium unit, 
as defined in s. 703.02 (15), and time-
share property, as defined in s. 707.02 
(32), but excluding property that 
has not been inhabited, that includes 
1 to 4 dwelling units, as defined in 
s. 101.61 (1), by sale, exchange or 
land contract, unless the transfer is 
exempt from the real estate transfer 
fee under s. 77.25, shall comply with 
ss. 709.02 to 709.04 and 709.06.”

There is no need to provide the 
RECR or condominium addendum 
required under § 709.02 when the 
property has never been occupied.

What does the listing agent need to 
disclose to agents when showing a unit 
in a condominium when more than 
40 units owned by the declarant/
developer are being foreclosed upon? 
There are concerns about who is 
paying the condominium associa-
tion’s common expenses, etc. Also, the 
declarant/developer is marketing the 
unsold units and offering $10,000-
$20,000 bonuses and incentives, cre-
ating a substantive disadvantage. 

If the listing agent knows or is aware 
of information suggesting the pos-
sibility of a material adverse fact, 
Wis. Admin. Code § RL 24.07(3) 
states that the listing agent will be 
practicing competently if he or she 
makes timely written disclosure of the 
information suggesting the material 
adverse fact to all parties to the trans-
action, recommends the parties obtain 
expert assistance to inspect or investi-
gate for the possible material adverse 
fact and, if directed by the parties, 
drafts appropriate inspection or inves-
tigation contingencies. The duty to 
disclose has priority over any duty 
owed to the client. The foreclosure 
of the declarant/developer’s unsold 

units suggests that there may be finan-
cial difficulties within the associa-
tion because the declarant/developer 
still has control over the association.

A potential seller owns a side-by-
side condominium unit. She and 
the other unit owner are the only 
members of the condominium asso-
ciation. The other unit owner has 
put in a concrete patio, extended a 
divider fence between the units and 
planted shrubs without her consent 
and in violation of the condomini-
um documents. Must this be disclosed 
to potential buyers and, if so, how? 
(She has not at this point taken any 
sort of legal action against him.)

In the WB-14 Residential 
Condominium Offer to purchase, on 
line 77, it indicates that any "material 
violations of environmental laws or 
other laws or agreements regulating 
the use of the Condominium" are 
"conditions affecting the Property or 
transaction," which the seller must 
disclose, according to lines 52-56, in 
either the RECR or in the offer. The 
seller would have to evaluate wheth-
er the other unit owner's behavior 
constitutes a material breach of the 
condominium rules and regulations.

The listing agent for a condominium 
unit received an executive summary 
that appears to have been drafted and 
typed, not in accordance with the form 
on the WRA Web site. What must be 
included in an executive summary?

Wis. Stat. § 703.33(1)(h) provides 
that the condominium disclosure 
materials that must be given to a unit 
purchaser, not later than 15 days prior 
to the closing of the sale, will include:

(h) An executive summary set-
ting forth in clear plain language 
the following information or loca-
tion within the disclosure materials 
where the information may be found:

1.	 Condominium identification. The 
name of the condominium.

2.	 Expansion plans. A description of 

the declarant's expansion plan for 
the condominium and deadline for 
implementation and the identity of 
the condominium management dur-
ing the expansion period.

3.	 Governance. The name and address 
of the condominium association; 
whether the association is self-man-
aged or has hired or retained man-
agement; and the name, address and 
telephone number of the individual 
or individuals who may be con-
tacted regarding the condominium 
in general.

4.	 Special amenities. A description of 
any special amenities, such as an 
athletic club or golf course, and 
a statement of the obligation of a 
unit owner to join or support the 
amenity.

5.	 Maintenance and repair of units. 
A description of an owner's respon-
sibilities for the repair and mainte-
nance of the unit.

6.	 Maintenance, repair, and replace-
ment of common elements. The 
identity of the person responsible for 
the maintenance, repair and replace-
ment of common elements and lim-
ited common elements and whether 
repairs or replacements will be fund-
ed from unit owner assessments, 
reserve funds, or both.

7.	 Rental of units. Whether unit own-
ers may rent their units and any 
restrictions on rentals.

8.	 Unit alterations. A description of 
any rules, restrictions or procedures 
governing a unit owner's authority 
to alter the unit or use or enclose 
limited common elements.

9.	 Parking. A description of the avail-
ability, restrictions and costs of 
parking.

10.	Pets. A description of rules relating 
to unit owners' pets.

11.	Reserves. Whether the associa-
tion maintains reserves for repairs 
and replacement of common ele-
ments beyond routine maintenance 
and, if so, whether a statutory 
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reserve account under s. 703.163 is 
maintained.

11.	Fees on new units. A description 
of any provisions exempting the 
declarant or modifying the declarant's 
obligation to pay assessments on the 
declarant's unsold units during the 
period of the declarant's control, 
and any other provisions in the dec-
laration, bylaws or budget addressing 
the levying and payment of assess-
ments on units during the period of 
the declarant's control.

11.	Amendments. An indication that a 
unit purchaser's rights and responsi-
bilities may be altered by an amend-
ment of the declaration or bylaws, 
and a description of the amendment 
process and requirements.

12.	Other restrictions or features. At 
the option of the declarant or associa-
tion, a description of other restrictions 
or features of the condominium.

How should a REALTOR® 
proceed when a condomini-
um association refuses to pre-
pare an executive summary?

The executive summary gives buy-
ers a user-friendly summary of or 
index to the important information 
contained within the disclosure docu-
ments. The executive summary is 
placed in the condominium disclosure 
materials directly following the index, 
and a copy generally must be attached 
to the Condominium Addendum to 
the Real Estate Condition Report. 

The declarant or the association 
(whichever is in control) is respon-
sible for preparing the executive sum-
mary and revising it when a change 
in the underlying disclosure materials 
necessitates a corresponding revision. 
Associations that do not have an exec-
utive summary prepared may delay the 
sales process. The Executive Summary 
form on the WRA Web site (www.
wra.org/condolaw) may be used by 
association directors, officers or attor-
neys, but a REALTOR® or seller 
should never complete the executive 

summary – the potential liability for 
making a mistake and overstepping 
the association's role is too great.

The REALTOR® or seller should fur-
nish a copy of the WRA Executive 
Summary form to all association direc-
tors and explain that it is critical that they 
complete it. If the association refuses to 
complete an executive summary, unit 
owners will be put at risk of losing good 
buyers or even being unable to success-
fully sell their condominium units.

The broker recently listed a townhouse 
that is in a condominium associa-
tion. When does the executive sum-
mary need to be provided to a poten-
tial buyer? Are there any penalties if 
it is not provided? The association is 
charging $165 for the documents. If 
three properties are listed at the same 
time and at the same place, could the 
three sellers order one set, make cop-
ies and split the cost between them?

Although the executive summary may 
be provided at any time, accord-
ing to Wis. Stat. § 703.33, the lat-
est time would be with the condo-
minium disclosure documents. The 
RECR law also calls for the seller to 
attach the executive summary to the 
RECR. If the seller fails to provide 
the executive summary with the con-
dominium disclosure documents, the 
buyer may rescind pursuant to Wis. 
Stat. § 703.33(3c) and § 703.33(4). 

Regarding the cost of documents, 
Wis. Stat. § 703.20(2) provides 
as follows, “(2) DISCLOSURE 
INFORMATION. Within 10 days 
after a request by a seller other than the 
declarant, an association shall furnish 
the information necessary for the sell-
er to comply with s. 703.33. The sell-
er shall pay the association the actual 
costs of furnishing the information.” 
Whether the fee charged represents 
actual costs is a question that the 
sellers may raise with the association. 
The statute does not prevent multiple 
sellers obtaining one set of documents 
and copying for multiple transactions. 

A new condominium is being built. 
One of the units is sold and the buyer 
wants to know when the developer 
is going to turn over the covenants 
to the neighborhood association. 

The buyer was apparently referring to 
declarant control. Declarant control 
means that the developer or declarant 
has reserved the power to appoint and 
remove the officers of the condomini-
um association, and to generally exer-
cise the powers and responsibilities 
otherwise exercised by the association. 
This allows the declarant to ensure 
that the association runs smoothly 
until the project is up and running.

This declarant control is limited by 
Wis. Stat. § 703.15(2)(c) and (d). A 
declarant may control the Association 
for up to three years or until units with 
a total of 75 percent of the percentage 
interests have been sold, whichever 
happens first. In expandable condo-
miniums, this period is extended to 
the earlier of 10 years or the convey-
ance of 75 percent of the percentage 
interests. Other limitations are also 
imposed on the number of directors 
the declarant can elect, based on a 
sliding scale of the total amount of 
percentage interests that have been 
conveyed to unit buyers. The buyer, 
accordingly, should refer to the con-
dominium declaration and bylaws 
to see when declarant control will 
end in the particular condominium. 

The buyer of a condominium unit has 
put up an exterior screen door. The 
buyer received a curt letter from the 
agent for the complex telling the buyer 
to remove this door. Can the associa-
tion make this person remove the door?

Wis. Stat. § 703.15(3)(b)7 states 
that an association has the author-
ity to “grant or withhold approval 
of any action by a unit owner or 
other person which would change 
the exterior appearance of the unit or 
of any other portion of the condo-
minium.” This is generally done to 
ensure a uniform exterior appearance. 

Legal Update, January 2009



18Wisconsin REALTORS® Association

The buyer should check his con-
dominium documents to see what 
the rules are for screen doors in the 
condominium and what enforcement 
powers that association possesses.

Is it possible to sell condominium units 
before having the bylaws in place?

An offer to purchase may be entered 
into before the condominium declara-
tion and plat have been recorded. This 
is what officially creates the condomin-
ium, and no condominium deed may 
be recorded before these condomini-
um instruments have been recorded. 
Thus, the declaration and plat must 
be recorded no later than at the first 
unit closing, and the offer should 
be contingent on such recording.

The seller must provide the unit buyer 
with a complete set of the condo-
minium disclosure materials at least 
15 days prior to closing as required 
by Wis. Stat. § 703.33. Accordingly, 
the condominium documents such 
as the declaration, bylaws, budget, 
etc., must arguably be finalized 
at least 15 days prior to closing.

A broker has a condominium unit 
listed that was previously listed by 
another company. This company 
had an accepted offer, but the buyer 
backed out and the seller sued the 
first company for damages. The seller 
is adamant about language in the 
offer to purchase and Wis. Stat. § 
703.33 relating to the condominium 
disclosure materials. The new listing 
agent is afraid this seller will possibly 
sue her too. How should she proceed?

In the case described by the seller, the 
buyer apparently was able to rescind 
the offer more than five business 
days after receiving the disclosure 
materials because the buyer's attorney 
argued the materials were incom-
plete and, thus, not ever completely 
received. This was based on the fact 
that the materials lacked a cover 
sheet, index and table of contents as 
required by Wis. Stat. § 703.33(2).

Such an argument might be suc-
cessful for the buyer's attorneys. 
Consequently, the listing agent 
may wish to be careful that disclo-
sure materials meet the Wis. Stat. 
§ 703.33(2) format. Note that the 
WB-4 listing contract indicates that 
the seller will provide documents that 
are correct and complete. If the mate-
rials the listing agent has received 
from the association are not in the 
appropriate format, the listing agent 
may wish to bring this fact to the 
attention of the seller. It is arguably 
not the listing agent's responsibility 
to put the documents into proper 
form – this would be up to the seller, 
the seller's attorney or the association.
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